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EXPLANATORY MEMORANDUM ON THE ELECTORAL 

AMENDMENT BILL, 2008
1.
INTRODUCTION
1.1
The Electoral Act, 1992 (Act No. 24 of 1992) (hereafter referred to as “the principal Act”), needs to be amended in various respects. The Electoral Amendment Bill (hereafter referred to as “the Bill”) endeavours to effect the amendments referred to above.

1.2
The long title of the Bill contains the purposes thereof, namely to amend the principal Act so as to -

(a)
amend certain definitions and insert new definitions;

(b)
extend the duties and functions of the Commission so as to provide that the Commission shall supervise, direct and control voter education;

(c)
provide for the payment of additional remuneration to members of the management cadre of the Directorate of Elections;

(d)
provide for the establishment of temporary registration points outside Namibia;

(e)
provide for the appointment and remuneration of coordinators and assistant coordinators and for their powers, functions and duties;

(f)
provide that supervisors of registration, registration officers and assistants to them may be appointed in respect of temporary registration points;

(g)
provide that supervisors of registration, registration officers and assistants to them shall report to the coordinator appointed in respect of the region concerned with regard to the exercising and performance of their powers, duties and functions;

(h)
provide that other persons than only natural parents may also declare that a person who applies for registration as a voter has reached the age of 18 years;

(i)
provide that staff members designated by the Minister of Foreign Affairs may hear appeals in relation to any refusal to register a person as voter who has applied for registration at a temporary registration point;

(j)
provide that the Commission may accredit persons to provide voter education for or in respect of elections;

(k)
provide that where only one person is declared to be duly nominated for the election of President, that that person be declared to be duly elected as President;

(l)
provide for voting by way of voting machines;

(m)
provide that any person who employs, or accommodates on any land, any voter or any person in charge of any such voter shall afford such voter the opportunity to vote at any election in respect of which that voter is registered;

(n)
amend the provisions dealing with the counting of votes;

(o)
provide for the determination by lot of the result of an election of members of the National Assembly or of members of a local authority if two or more political parties have received an equal number of surplus votes;

(p)
amend the provisions which deal with the conducting of ballots until a result in the election for President is reached;

(q)
provide that any person who does not afford a voter the opportunity to vote at any election in respect of which that voter is registered, commits an offence;

(r)
extend the offences relating to impersonation;

(s)
provide for additional offences;

(t)
correct a reference to the Public Holidays Act, 1990; and 

(u)
provide for matters incidental thereto.
EXPLANATION OF CLAUSES OF THE BILL
2.1
Clause 1:

(a)
Amends in section 1 of the principal Act the definitions of "vote" and "voter registration card"; and 

(b)
Inserts in section 1 of the principal Act new definitions of "assistant coordinator", "by-election", "coordinator", "general election" and "temporary registration point".

2.2
Clause 2 amends section 4 of the principal Act in order to provide that the Commission shall as part of its duties and functions supervise, direct, control and promote voter education for any election. This will enable the Commission to appropriate for funds for the purpose of voter education programs.

2.3
Clause 3 amends section 11 of the principal Act:

(a)
By the insertion of subsections (12A) and (12B) after subsection (12) thereof in order to provide for the payment of additional remuneration to members of the management cadre in respect of work performed after hours during certain periods before and after elections.
(b)
By the insertion in subsection (14)(a) of a definition of "management cadre".

2.4
Clause 4 inserts new sections 13A, 13B and 13C after section 13 in the principal Act. The new:

(a)
Section 13A provides for the establishment by the Commission of temporary registration points outside Namibia at any Namibian diplomatic mission in order to enable persons temporarily outside Namibia during registration periods to be registered as voters.

(b)
Section 13B provides for the appointment of coordinators and assistant coordinators and for incidental matters. A coordinator will be in charge of supervisors of registration, registration officers and assistants to supervisors of registration and registration officers.

(c)
Section 13C provides for the powers, functions and duties of coordinators.

2.5
Clause 5 amends section 14 of the principal Act:

(a)
By the substitution of subsection (1) in order to provide that a supervisor of registration and registration officers may also be appointed in respect of temporary registration points.

(b)
By the insertion of a new subsection (9A) which provides that supervisors of registration, registration officers and assistants to supervisors of registration or registration officers shall report to coordinators with regard to the exercising and performance of their powers, duties and functions.
2.6
Clause 6 amends section 16 of the principal Act:

(a)
By the substitution for paragraph (a) of subsection (1) in order to refer to the fact that a registration officer may also be appointed in respect of a temporary registration point.

(b)
By the substitution for subitem (bb) of subsection (4)(b)(i) in order to provide for a statement under oath or affirmation to be made also by either one of the adoptive parents of an applicant and by any guardian of the applicant. Provision has also been made that the person who makes a particular statement, must also state therein the grounds on which that person declares that the applicant has reached the age of 18 years.

2.7
Clause 7 amends section 18 of the principal Act by the substitution for paragraph (b) of subsection (2) in order to provide that a person whose application for registration at a temporary registration point has been refused, may appeal to a staff member designated by the Minister of Foreign Affairs. No magistrates will be available at temporary registration points.

2.8
Clause 8 substitutes section 19 of the principal Act in order to provide that the Minister of Foreign Affairs may designate staff members to hear appeals in the case of persons who have applied for registration at temporary registration points and whose applications have been refused. In the rest of the section the words "or staff member" have been inserted after the word "magistrate".

2.9
Clause 9 amends section 20 of the principal Act in order to insert in paragraph (a) of subsection (1) and in subsection (2) the words "or staff member" after the word "magistrate".

2.10
Clause 10 substitutes section 41 of the principal Act in order to extend the grounds on which the registration of a political party may be cancelled.

2.11
Clause 11 inserts a new Part IVA after Part IV of the principal Act which consists of section 47A and 47B. Section 47A provides for the accreditation by the Commission of persons providing voter education, while section 47B provides that the Commission, in order to promote voter education, may compile and issue a Code governing persons to accredit voter education for or in respect of elections; and may amend or replace that Code.

2.12
Clause 12 amends paragraph (b) of subsection (1) of section 49 of the principal Act in order to insert therein the words "subject to section 58A".

2.13
Clause 13 amends section 51 of the principal Act (b) by the substitution for paragraph (b) of subsection (1) in order to provide that the purpose of counting officers is to assist any person who in terms of the Act is charged with the counting of votes at a polling station, and no longer with the determination of the result of the poll in an election.

2.14
Clause 14 inserts new sections 52A and 52B after section 52 of the principal Act in order to provide for the accreditation of observers and the powers and duties of accredited observers.

2.15
Clause 15 amends subsection (1) of section 53 of the principal Act in order to also refer to a person accredited by an observer.

2.16
Clause 16 amends section 55 of the principal Act in order to insert in subsection (5) thereof a reference to section 58A.

2.17
Clause 17 substitutes section 56 of the principal Act in order to provide that a sitting for the nomination of Presidential candidates which must be continued after 11h00 on the nomination day shall not be continued after 13h00 on that day.

2.18
Clause 18 substitutes section 58 of the principal Act in order to provide that only the proceedings relating to the nomination of candidates for elections shall be commenced afresh.

2.19
Clause 19 inserts a new section 58A after section 58 of the principal Act which provides that if only one candidate has been declared duly nominated for the election of President, that the Chairperson of the Commission may declare that candidate to be duly elected as President with effect from any polling day determined in respect of the election concerned.

2.20
Clause 20 substitutes section 63 of the principal Act in order to provide that a sitting for the nomination of candidates as regional council members which must be continued after 11h00 on the nomination day shall not be continued after 13h00 on that day.

2.21
Clause 21 amends subsection (3) of section 65 in order to provide that only the proceedings relating to the nomination of candidates for elections shall be commenced afresh.

2.22
Clause 22 amends paragraph (a) of subsection(1) of section 77 of the principal Act in order to provide that polling stations in Namibia shall close on 19:00 on any polling day.

2.23
Clause 23 amends subsection (1) of section 78 of the principal Act in order to -

(a)
insert in paragraph (c) thereof a reference to counting officers; and 

(b)
insert a new paragraph (dA) after paragraph (d) thereof, 

which has the effect that counting officers and any person appointed by an accredit observer, respectively,  may also be in attendance at a polling station.

2.24
Clause 24 inserts new sections 79A and 79B after section 79 of the principal Act.

(a)
The effect of the new section 79A is that any person who employs or accommodates on any land any voter or any person in charge of any such voter, shall afford such voter the opportunity to vote at any election in respect of which that voter is registered.

(b)
The effect of the new section 79B is to authorise voting by way voting machines. Notwithstanding anything to the contrary contained in the principal Act, the Commission may adopt voting by way of voting machines in such manner as may be prescribed, including -

(a)
the manner of giving and recording of votes by way of voting machines and the procedure relating to voting to be followed at polling stations where such machines are used;

(b)
the procedure as to counting of votes recorded by way of voting machines; and 

(c)
the safe custody of voting machines, 

in any constituency as the Commission, having regard to the circumstances of each case, may specify. Subsection (2) contains a definition of "voting machine".

2.25
Clause 25 amends subsection (2) of section 81 of the principal Act in order to include a reference to a ballot paper used in respect of a voting machine. The form of such a ballot paper may now also be prescribed.

2.26
Clause 26 amends section 82 of the principal Act:

(a)
By the substitution of subsection (2) in order to make it clear that the official mark shall only be stamped on the back of ballot papers in a ballot paper book.

(b)
By the substitution for paragraph (b) of subsection (8) in order to provide that the paragraph concerned shall also apply in the case of voters who vote by way of a voting machine.

(c)
By the substitution for subsection (9) in order to make that subsection also applicable to voters who vote by way of a voting machine.

(d)
By the substitution for subsection (10) in order to make that subsection also applicable to voters who vote by way of a voting machine.

2.27
Clause 27 amends subsections (2) and (3) of section 84 of the principal Act in order to:

(a)
Insert the word "to" in subsection (2) to make it more clear.

(b)
Make subsection (3) also applicable to persons who vote by way of a voting machine.

2.28
Clause 28 substitutes section 85 of the principal Act in order to provide for the counting of ballot papers at polling stations in or outside Namibia.
2.29
Clause 29 substitutes section 87 of the principal Act as a result of the amendment of section 85 relating to the counting of votes, and also to add a new subsection (3) in order to provide that -

(a)
the Chairperson of the Commission may determine by lot the result of an election of members of the National Assembly; and 

(b)
the returning officer may determine by lot the result of an election of members of a local authority council, 

if two or more political parties have received -

(i)
after the counting of votes as contemplated in subsection (2)(d) and (e); or 

(ii)
after a re-counting of votes as contemplated in subsection (5), 

an equal number of surplus votes and the result of the election cannot by virtue thereof be determined.

2.30
Clause 30 deletes section 87A, because it is no longer required.

2.31
Clause 31 amends section 88 of the principal Act:

(a)
by the substitution for subsections (1), (2) and (3) in order to -

(i)
insert in subsection (1) a reference to section 85 and 85(8) and delete references to sections 87 and 87A; and 

(ii)
to delete in subsections (2) and (3) the words "or, where only one candidate was nominated for election as President, for such candidate," as no election will in future be held if only one candidate has been declared as duly nominated; and 

(b)
by the addition of a proviso to subsection (5) to the effect that if no candidate is declared duly elected as President in terms of the provisions of paragraph (b)(ii) of subsection (3) of section 88, that the conducting of ballots until a result in the election is reached as contemplated in the said Article 28(2)(b) of the Namibian Constitution, shall in each case only apply in respect of the two candidates who have received the most votes.

2.32
Clause 32 amends section 89 of the principal Act in order to insert in subsection (1) thereof a reference to section 85 and section 85(8) and delete references to sections 87 and 87A.
2.33
Clause 33 amends subsection (1) of section 92 of the principal Act in order to include therein a reference to section 85(5).

2.34
Clause 34 amends subsection (1) of section 93 of the principal Act in order to insert therein a reference to section 85(6).
2.35
Clause 35 amends subsection(1)(d), (g), (j) and (k) of section 96 of the principal Act in order to include therein references to a staff member, a coordinator and an assistant-coordinator.

2.36
Clause 36 amends subsection (1) of section 100 of the principal Act in order to make it more clear and also to insert therein a reference to a person accredited by an observer.

2.37
Clause 37 amends section 102 of the principal Act -

(a)
by the amendment of paragraphs (a), (b), (f) and (g) in order to insert therein references to voting machines; and 

(b)
by the addition of a new paragraph (j) after paragraph (i) in order to provide that any person who contravenes or fails to comply with section 79A commits an offence, and is liable on conviction to the fines prescribed in that section.

2.38
Clause 38 amends section 106 of the principal Act -

(a)
by the amendment of paragraph (b) in order to insert therein a reference to voting by way of a voting machine; and 

(b)
by the addition of a new paragraph (d) in order to extend the offences relating to impersonation.

2.39
Clause 39 substitutes section 126 of the principal Act in order to correct the reference therein to the Public Holidays Act, 1990.

2.40
Clause 40 contains the short title.
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